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INTERIM ORDER 

 
July 26, 2016 Government Records Council Meeting 

 
Michael Doss 
    Complainant 
         v. 
Borogh of Bogota (Bergen) 
    Custodian of Record 

Complaint Nos. 2013-315 and 2014-152
 

 
At the July 26, 2016 public meeting, the Government Records Council (“Council”) considered 

the May 17, 2016 Supplemental, if applicable Findings and Recommendations of the Executive Director 
and all related documentation submitted by the parties.  The Council, by a majority vote, adopted the 
entirety of said findings and recommendations. The Council, therefore, finds that that these complaints be 
remanded back to the Office of Administrative Law to afford the prior Borough Administrator an 
opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 
et seq.), and in the event the Administrative Law Judge determines that the prior Borough Administrator 
knowingly and willfully violated OPRA and unreasonably denied access under the totality of the 
circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the 
Administrative Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-
6, to award a reasonable attorney’s fee if said fee has not already been paid.  
 
Interim Order Rendered by the 
Government Records Council  
On The 27th Day of July, 2016 
 
Robin Berg Tabakin, Esq., Chair 
Government Records Council  
 
I attest the foregoing is a true and accurate record of the Government Records Council.  
 
Steven Ritardi, Esq., Secretary 
Government Records Council   
 
Decision Distribution Date:  July 27, 2016 
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STATE OF NEW JERSEY 
GOVERNMENT RECORDS COUNCIL 

 
Supplemental Findings and Recommendations of the Executive Director 

July 26, 2016 Council Meeting 
 
Michael Doss1                     GRC Complaint No. 2013-315 

Complainant               GRC Complaint No. 2014-152 
          (Consolidated) 
 v. 
 
Borough of Bogota (Bergen)2 

Custodial Agency 
 
GRC Complaint No. 2013-315 
 
Records Relevant to Complaint:  See Exhibit A 
 
Custodian of Record: Frances Garlicki, Clerk 
Requests Received by Custodian:   Responses Made by Custodian: 
September 5, 2013    No written response on file 
September 10, 2013    No written response on file 
September 18, 2013    No written response on file 
September 30, 2013    October 2, 2013 extended to October 17, 2013 
October 4, 2013     October 7, 2013 extended to October 21, 2013 
GRC Complaint Received: October 22, 2013 
 
GRC Complaint No. 2014-152 
 
Records Relevant to Complaint:  See Exhibit B 
 
Custodian of Record: Frances Garlicki, Clerk 
Requests Received by Custodian: December 13, 2013 and February 28, 2014  
Responses Made by Custodian: None        
GRC Complaint Received: March 28, 2014 
          

Background 
 
July 29, 2014 Council Meeting: 
 

At its July 29, 2014 public meeting, the Government Records Council (“Council”) 
considered the July 22, 2014 Findings and Recommendations of the Executive Director and all 
related documentation submitted by the parties for both complaints. The Council voted 
unanimously to adopt the entirety of said findings and recommendations. The Council, therefore, 
                                                 
1 Represented by Walter M. Luers, Esq. (Clinton, NJ).  
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt & Fader (Rochelle Park, NJ). 
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found that based on the inadequate evidence in these matters, the GRC is unable to determine 
whether or not the Custodian unlawfully denied access to the requested records.  Therefore, these 
complaints should be referred to the Office of Administrative Law for a hearing to resolve the 
facts. Also, these complaints should be referred to the Office of Administrative Law for 
determination of whether the Custodian or any other Borough official knowingly and willfully 
violated OPRA and unreasonably denied access under the totality of the circumstances. 
 
Procedural History: 

 
On February 9, 2015, the complaints were sent to the Office of Administrative Law 

(“OAL”) as separate matters.  Administrative Law Judge (“ALJ”) Leland S. McGee consolidated 
the complaints by Order dated March 3, 2016. 

 
On March 7, 2016, the ALJ issued an Initial Decision.  After stating that the Respondent 

admitted culpability, the ALJ concluded that “a penalty of $1,000 should be imposed for the first 
offense of knowingly and willfully denying Petitioner of access [sic] to the public records that 
are the subject matter of these GRC complaints.”  The ALJ then ordered that “a penalty in the 
amount of $1,000 be imposed against Respondent for the first offense. I further ORDER 
Respondent to pay reasonable attorney’s fees to Petitioner’s counsel.” Attached to the Initial 
Decision and made a part thereof is a Joint Stipulation of Facts executed by the Complainant’s 
Counsel and the Custodian’s Counsel.3  The ALJ adopted the Joint Stipulation of Facts as his 
sole and complete finding of facts in the case. The Joint Stipulation of Facts provides as follows: 

 
1. The Borough of Bogota, through the prior Borough Administrator, knowingly and 

willfully denied the Petitioner access to the public records that are the subject matter 
of these GRC complaints; 
 

2. Pursuant to N.J.S.A. 47:1A-11, a penalty as determined by this Court and consistent 
therein shall be paid;4 

 
3. Pursuant to N.J.S.A. 47:1A-6, the Borough shall pay reasonable attorney’s fees to 

Petitioner’s Counsel. 
 
As a part of the LEGAL ANALYSIS AND CONCLUSIONS OF LAW, the ALJ 

stated: “This penalty shall be collected and enforced in proceedings in accordance with the 
‘Penalty Enforcement Law of 1999,’ P.L. 1999, c. 274 (C. 2A:58-10 et seq.), and the rules of 
court governing actions for the collection of civil penalties.”  

 
On March 21, 2016, the Complainant’s Counsel submitted to the GRC exceptions5 to the 

ALJ’s Initial Decision. Counsel asserts that on March 3, 2016, the parties entered into a 
stipulation of facts in which they stipulated that the prior Borough Administrator had knowingly 

                                                 
3 This item is appended to the Initial Decision as an exhibit marked “J-1 Joint Stipulation of Facts.” 
4 The Stipulation of Facts, signed by Counsel for both parties, does not explicitly state who should pay the penalty. 
5 In reviewing the exceptions, the GRC notes that the ALJ adopted verbatim the provisions of the Stipulation of 
Facts that Counsel signed on behalf of their respective clients. 
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and willfully violated OPRA and the Petitioner was the prevailing party entitled to reasonable 
attorney’s fees.6 

 
Counsel first argues that OPRA provides that the knowing and willful penalty is personal 

to the records custodian or other individual who violated OPRA, not the public agency.  Counsel 
cites Bart v. City of Paterson Housing Auth., GRC Complaint No. 2005-145 (May 2007), 
wherein the Council modified an administrative law judge’s decision by vacating the penalty 
against the Paterson Housing Authority and imposing it against the custodian personally.  
Counsel also cites Paff v. Borough of S. Bound Brook, GRC Complaint No. 2006-158 (May 
2007), and O’Shea v. Borough of Mount Vernon, GRC Complaint No. 2007-207 (May 2011), in 
support of his argument that a knowing and willful penalty should be assessed against an 
individual and not an agency.  The Complainant’s Counsel contends that because the ALJ 
imposed a penalty on the public entity, but not the custodian personally, that aspect of the 
decision should be vacated and the matter remanded to OAL for a due process hearing. 

 
Counsel next argues that this consolidated complaint consists of two separate courses of 

conduct; however, the ALJ only imposed one penalty.  Counsel argues that the Initial Decision 
should therefore be vacated and remanded back to OAL so multiple penalties can be imposed. 

 
On March 24, 2016, the Custodian’s Counsel submitted to the GRC a response to the 

Complainant’s exceptions. Counsel asserts that the Complainant’s Counsel wants to add another 
party as a defendant in addition to the Borough of Bogota. Counsel asserts that in the Bart and 
Paff GRC decisions cited by the Complainant’s Counsel, the caption contained the name of the 
public entity followed by “Custodian of Record.”  Counsel states that the Complainant’s Counsel 
“cut short the name of the full Defendant and concluded his case caption with the name of the 
public entity.” Counsel states that it was expressed several times during the course of the OAL 
proceedings that the “Borough of Bogota is the only Defendant” (emphasis in original).  Counsel 
further states that the individuals who were involved at the time the OPRA requests were 
submitted are no longer with the Borough.   

 
The Custodian’s Counsel also argues that the ALJ did not err by concluding that there 

was only one course of conduct and therefore that only one penalty should be imposed.  Counsel 
asserts that if the Complainant did not want the matters considered as one complaint, such an 
argument should have been raised at the time they were consolidated. 

 
On March 24, 2016, the Complainant’s Counsel submitted to the GRC a reply to the 

Custodian’s response to the Complainant’s exceptions.  Counsel takes issue with the remarks of 
the Custodian’s Counsel concerning the captioning of GRC cases.  Counsel states that in all GRC 
cases the respondent is the agency’s custodian. Counsel states that all GRC cases have the 
agency named followed by “Custodian of Record.”7   

                                                 
6 Complainant’s Counsel mentions that the issue as to whether the Complainant was entitled to attorney’s fees was 
not referred by the GRC to OAL because the Complainant retained counsel after the complaint was referred to OAL. 
7 The GRC notes that, with the exception of leaving out the date, the Complainant’s Counsel accurately captioned 
the GRC decisions cited in his exceptions. Before 2013, the GRC captioned cases by listing the complainant’s name 
followed by “Complainant” v. the agency name followed by “Custodian of Record.”  Commencing in 2013, the 
GRC changed “Custodian of Record” to “Custodial Agency,” as is the case with the instant complaints. 
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Counsel also states that he wants the record to reflect that he entered his appearance in 
these complaints on December 8, 2015.  Finally, Counsel states that he urged in numerous calls 
and communications that the former Borough Administrator should be involved in the OAL 
proceedings.  Counsel states that he even reached out to the GRC’s counsel, DAG Debra Allen, 
regarding the issue.8 

 
Analysis 

 
An administrative agency has the duty of ensuring that the administrative law judge's 

decision was based on a preponderance of the credible evidence. In re Polk License Revocation, 
90 N.J. 550, 560 (1982); Dore v. Bedminster Tp. Bd. of Ed., 185 N.J. Super. 447, 453 (App. Div. 
1982). The agency’s decision need only “demonstrate that the agency gave attentive 
consideration to the ALJ's recommendation as part of the record and [to] address itself to key 
items of evidence which were crucial to its decision.” Public Advocate Dep't v. Public Utilities 
Bd., 189 N.J. Super. 491, 506. See also St. Vincent's Hospital v. Finley, 154 N.J. Super. 24, 29-
33 (App. Div. 1977).  The ultimate determination of the agency and the ALJ’s recommendations 
must therefore be accompanied by basic findings of fact sufficient to support them. State, Dep’t 
of Health v. Tegnazian, 194 N.J. Super. 435, 442-43 (App. Div. 1984). The purpose of such 
findings “is to enable a reviewing court to conduct an intelligent review of the administrative 
decision and determine if the facts upon which the order is grounded afford a reasonable basis 
therefor.” Id. at 443. 

 
N.J.S.A. 52:14B-10(c) provides that “unless the head of the agency modifies or rejects 

the report within [45 days after receipt of the ALJ’s recommendations], the decision of the 
administrative law judge shall be deemed adopted as the final decision of the head of the 
agency.” Id. Here, the ALJ’s Initial Decision became “deemed adopted” on or about April 21, 
2016, pursuant to N.J.S.A. 52:14B-10(c).  Therein, the parties stipulated to the facts that were 
subsequently incorporated by the ALJ in the Initial Decision, and one of the facts is that “[t]he 
Borough of Bogota, through the prior Borough Administrator, knowingly and willfully 
denied…access.” 

 
The ALJ ordered the Borough of Bogota to pay a $1,000 penalty, and it was already 

found as a fact by the ALJ that the prior Borough Administrator was the person within the 
Borough who knowingly and willfully violated OPRA.  However, there is nothing in the 
evidence of record to indicate that the prior Borough Administrator was afforded a hearing 
pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.).  Such a 
hearing is necessary because the parties stipulated to the prior Administrator’s knowing and 
willful violation without the Administrator’s participation in the proceedings. Absent his 
participation, the Administrator is now subject to a penalty in the amount of $1,000, as ordered 
by the ALJ. Moreover, the ALJ stated that the penalty shall be collected and enforced in 
proceedings in accordance with the ‘Penalty Enforcement Law of 1999,’ P.L. 1999, c. 274 (C. 
2A:58-10 et seq.); however, the Administrator was not provided the opportunity to contest the 

                                                 
8 The Complainant’s Counsel submitted to the ALJ a letter dated March 3, 2016, wherein Counsel states, “we have 
reached out to DAG Debra Allen and asked for the GRC’s view or position regarding whether a municipal body, in 
contrast to an individual, can be penalized under OPRA. She responded and told me she needed to have internal 
conversations regarding that issue.” 
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parties’ stipulated statements that he knowingly and willfully violated OPRA. Therefore, because 
due process was not effectuated in these complaints, the ALJ cannot order that a penalty be 
assessed against a “public official, officer, employee or custodian” who has not participated in 
the hearing.  

 
Accordingly, these complaints must be remanded back to the Office of Administrative 

Law (“OAL”) to afford the prior Borough Administrator an opportunity for a hearing pursuant to 
the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.), and in the event the 
Administrative Law Judge determines that the prior Borough Administrator knowingly and 
willfully violated OPRA and unreasonably denied access under the totality of the circumstances, 
to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the Administrative 
Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-6, to 
award a reasonable attorney’s fee if said fee has not already been paid.  

 
Conclusions and Recommendations 

 
The Executive Director respectfully recommends the Council find that these complaints 

be remanded back to the Office of Administrative Law to afford the prior Borough Administrator 
an opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 
(C. 52:14B-1 et seq.), and in the event the Administrative Law Judge determines that the prior 
Borough Administrator knowingly and willfully violated OPRA and unreasonably denied access 
under the totality of the circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. 
Also, in the event the Administrative Law Judge determines the Complainant is a prevailing 
party pursuant to N.J.S.A. 47:1A-6, to award a reasonable attorney’s fee if said fee has not 
already been paid.  

 
 
Prepared By:   John E. Stewart 
 

May 17, 20169 
 

                                                 
9 This complaint was scheduled to be adjudicated by the Council on May 24, 2016, but the Council held the matter 
based on the advice of legal counsel. The complainant was subsequently scheduled to be adjudicated by the Council 
on June 28, 2016, but the complaint could not be adjudicated due to lack of a quorum. 
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INTERIM ORDER

July 29, 2014 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint No. 2013-315

At the July 29, 2014 public meeting, the Government Records Council (“Council”)
considered the July 22, 2014 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. The Council, therefore, finds that based on the
inadequate evidence in this matter; the GRC is unable to determine whether or not the Custodian
unlawfully denied access to the requested records. Therefore, this complaint should be referred
to the Office of Administrative Law for a hearing to resolve the facts. Also, this complaint
should be referred to the Office of Administrative Law for determination of whether the
Custodian or any other Borough official knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

Interim Order Rendered by the
Government Records Council
On The 29th Day of July, 2014

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: July 30, 2014
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
July 29, 2014 Council Meeting

Michael Doss1 GRC Complaint No. 2013-315
Complainant

v.

Borough of Bogota (Bergen)2

Custodial Agency

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Frances Garlicki, Clerk
Requests Received by Custodian: Responses Made by Custodian:
September 5, 2013 No written response on file
September 10, 2013 No written response on file
September 18, 2013 No written response on file
September 30, 2013 October 2, 2013 extended to October 17, 2013
October 4, 2013 October 7, 2013 extended to October 21, 2013
GRC Complaint Received: October 22, 2013

Background3

Requests and Responses:

On September 5, 2013, September 10, 2013, September 18, 2013, September 30, 2013,
and October 4, 2013 the Complainant submitted Open Public Records Act (“OPRA”) requests to
the Custodian seeking the above-mentioned records. The Custodian certified she responded to
the Complainant’s September 5, 2013 request on September 12, 2013, the September 10, 2013
request on September 16, 2013, and the September 18, 2013 request on September 18, 2013;
however, there is no evidence of record to confirm the Custodian’s certification that a response
was made to these three requests. The Custodian responded to the September 30, 2013 request on
October 2, 2013, requesting an extension of time until October 17, 2013. The Custodian also
responded to the October 4, 2013 request on October 7, 2013, requesting an extension of time
until October 21, 2013. The Complainant disagreed with the Custodian by stating that the
Custodian’s responses have “…easily fallen beyond the 7-day grace period…” It is unclear from

1 No legal representation listed on record.
2 No legal representation listed on record. The Custodian certified that she was represented by Joseph G. Monaghan,
Esq. (Hackensack, NJ); however, said attorney denied he was presently representing the Borough in this matter.
3 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the
Executive Director the submissions necessary and relevant for the adjudication of this complaint.
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the evidence of record whether the Custodian granted or denied the Complainant’s requests. It is
further unclear whether, if granted, responsive records were disclosed and, if denied, the denial
was lawful.

Denial of Access Complaint:

On October 22, 2013, the Complainant filed a Denial of Access Complaint with the
Government Records Council (“GRC”). The Complainant asserts that he filed OPRA requests on
September 5, 2013, September 10, 2013, September 18, 2013, September 30, 2013, and October
4, 2013. The Complainant further states that the Custodian did not respond to the requests. The
Complainant also states that with respect to the requests he submitted on September 5, 2013,
September 10, 2013, September 18, 2013, and September 30, 2013, Mr. Greiner denied the
requests by informing the Complainant the requests were unclear and overly broad.4 The
Complainant states, however, that Mr. Greiner wrote some notations next to several of the
request items; however, those responses:

 Contained misinformation and inconsistencies.
 Contained inaccurate and/or missing information.
 Provided false reasons for denying access to the records.

With respect to the Complainant’s October 4, 2013 request, the Complainant states that the
Borough failed to provide any information. The Complainant further states that he contacted Mr.
Greiner on October 17, 2013, to inquire about the status of the request and Mr. Greiner told him,
“you and I both know this is bulls**t.”

Statement of Information:

On October 30, 2013, the Custodian filed a Statement of Information (“SOI”). The
Custodian certifies that she received the five (5) OPRA requests which formed the basis of the
complaint on September 5, 2013, September 10, 2013, September 18, 2013, September 30, 2013,
and October 4, 2013. The Custodian further certifies that she responded to the September 5,
2013 request on September 12, 2013, the September 10, 2013 request on September 16, 2013,
the September 18, 2013 request on September 18, 2013, the September 30, 2013 request on
October 2, 2013, and the October 4, 2013 request October 7, 2013. The Custodian certifies that
she requested an extension of time for the September 30, 2013 request and the October 4, 2013
request until October 17, 2013 and October 21, 2013, respectively.

The Custodian attached a document index for each of the Complainant’s five (5) requests.
The Custodian certifies that the document indices also contain the Custodian’s response to Items
10, 11 and 12 of the SOI.5 The document indices listed some of the records that were determined
to be responsive to the requests. Each document index required the Custodian to list the legal
explanation and statutory citation for every denial of access to records. However, the Custodian

4 Mr. C. Greiner is the business administrator and it is not clear from the complaint why Mr. Greiner, rather than the
Custodian, responded to the Complainant’s requests.
5 Contrary to the Custodian’s certification, responses for Items 10, 11 and 12 of the SOI were not found in the
document index or elsewhere in the SOI.
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provided the following explanation in response to this requirement for all of the Complainant’s
September 2013 requests:

1. Any records supplied were supplied in their entirety and without redactions.
2. Request (sic) that were denied were the requested items that do not fit the
definition of “Government Record” per N.J.S.A. 47:1A-1.1.

The document index the Custodian prepared for the October 4, 2013 request was not
responsive to the GRC’s prompts for information about the requested records. Instead, the
document index contained information with respect to an extension of time the Custodian
requested in order to respond to an OPRA request.

The balance of the SOI consisted of a copy of the attachments to the Denial of Access
Complaint.

Additional Submissions:6

On June 11, 2014, the GRC notified the Custodian that the SOI was incomplete and/or
inaccurate; specifically, the Custodian was notified that the document index was defective in
almost every respect. The GRC provided the Custodian with a bullet list of items that needed to
be corrected. The Custodian was asked to submit a corrected SOI to the GRC within five
business days.

On June 12, 2014, the Custodian requested and was granted an extension of time until
June 25, 2014 to submit a corrected SOI to the GRC. Also on this date the GRC, at the
Custodian’s request, provided the Custodian with more detailed instructions for the proper
completion of a document index.

On June 25, 2014, the Custodian forwarded to the GRC a single document index.7 The
request or requests corresponding to the list of records set forth in the document index was/were
not identified.

6 The GRC was having difficulty matching the Complainant’s requests with the purported responses. Accordingly,
there is a string of several e-mails extending from June 11, 2014 until June 27, 2014 between the GRC and the
Complainant. In summary, these e-mails reflect the GRC’s effort to obtain legible copies of the OPRA requests
because the copies attached to the complaint had handwritten notes and comments all over them. On June 27, 2014,
the GRC obtained from the Complainant legible copies of all of the requests which formed the basis of the
complaint. The only missing item is the official OPRA request form for the September 18, 2014 request. The
requests are collectively set forth as Exhibit A and the referenced e-mail string is contained in the case file.
7 The GRC’s instructions for proper completion of the document index were not followed. Although the Custodian
more clearly identified the records responsive to the request, the description was still woefully inadequate. It is also
clear that not all of the request items are included in the document index. The document index does not itemize the
responsive records or even break down the records requested in the five OPRA requests by OPRA request date or
other identifier (e.g. the Complainant’s OPRA request number). For many of the records identified as being
responsive to the request, the Custodian states it is neither disclosed nor denied. There are many question marks
typed throughout the document index. Accordingly, the document index, which is essentially the entire SOI, is of
little or no use to the GRC.
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Analysis

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionally, OPRA places the burden on a
custodian to prove that a denial of access to records is lawful pursuant to N.J.S.A. 47:1A-6.

Based on the inadequate evidence in this matter, the GRC is unable to determine whether
or not the Custodian unlawfully denied access to the requested records. Therefore, this
complaint should be referred to the Office of Administrative Law for a hearing to resolve the
facts. Also, this complaint should be referred to the Office of Administrative Law for
determination of whether the Custodian or any other Borough official knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the circumstances.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that based on the
inadequate evidence in this matter; the GRC is unable to determine whether or not the Custodian
unlawfully denied access to the requested records. Therefore, this complaint should be referred
to the Office of Administrative Law for a hearing to resolve the facts. Also, this complaint
should be referred to the Office of Administrative Law for determination of whether the
Custodian or any other Borough official knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

Prepared By: John E. Stewart, Esq.

Approved By: Dawn R. SanFilippo, Esq.
Senior Counsel

July 22, 2013




















































































































































